Board of Pharmacy

Initial Statement of Reasons

Subject Matter of Proposed Regulation

Fingerprint Submission for Pharmacists

Sections Affected

Adopt Section 1702 of Title 16, Division 17 of the California Code of Regulations

Specific Purpose of the Proposed Changes:

The Board of Pharmacy proposes to adopt Section 1702 in Division 17 of Title 16 of the California Code
of Regulations. The purpose for adopting the regulation is to require as a condition of renewal of a
pharmacist license, certification of any arrest(s) or conviction(s) during the preceding renewal cycle, as
well as to require all pharmacists to submit electronic fingerprints to the California Department of
Justice if they have not done so already.

Business and Professions Code (BPC) Section 144 requires an applicant to furnish to specified agencies,
including the Board of Pharmacy (Board), a full set of fingerprints for the purpose of conducting criminal
history record checks. Additionally, this section allows the Board to obtain and receive criminal history
information from the Department of Justice (DOJ) and the United States Federal Bureau of Investigation
(FBI).

The fingerprinting of applicants allows the Board a mechanism to enhance public protection by
conducting a thorough screening of applicants for the purpose of issuing a pharmacist license. A
pharmacist licensed prior to January 1, 2001 was not routinely required to submit fingerprints to the
Board for purposes of securing a background check by the United States Federal Bureau of Investigation
(FBI). Requiring all pharmacists licensed prior to January 1, 2001, to submit fingerprints for processing
during their next renewal will ensure that the Board receives timely notification of any arrest(s) or
conviction(s) from the DOJ in the future.

Subsequent arrest(s) and/or conviction(s) reports regarding licensees are reported electronically to the
Board on individuals fingerprinted with DOJ for purposes of licensure with the board. Upon receipt of
subsequent information, the Board’s enforcement orders police and court documents and may request
that the licensee or applicant provide an explanation of the facts and circumstances surrounding the
incident. Upon receipt of the relevant information from law enforcement, courts and the licensee, the
Board’s Executive Officer makes a determination as to whether or not the conviction warrants
disciplinary action. The Board evaluates any evidence of rehabilitation as required by Business and
Professions Code Sections 480 & 4313 and Title 16, California Code of Regulation sections 1768 and
1769. If disciplinary action is warranted, the case will be forwarded to the Office of the Attorney General
for filing of an Accusation. The licensee has the right to request an Administrative Hearing.

Business and Professions Code section 4001.1 states that the “protection of the public shall be the
highest priority for the Board in exercising its licensing, regulatory, and disciplinary functions. Whenever



the protection of the public is inconsistent with other interests sought to be promoted, the protection of
the public shall be paramount.” The purpose of the proposed regulatory changes is to ensure that the
Board upholds its mandate to protect the public in accordance with section 4001.1. In order to protect
the public from incompetent, unethical and unprofessional practitioners, it is necessary for the Board to
be informed of past and current criminal convictions that are substantially related to the qualifications,
functions, or duties of their profession for which they are licensed. Business and Professions Code
Section 4301 authorizes the board to deny a license or registration, or suspend or revoke a license of
registration for unprofessional conduct, including the conviction of a crime substantially related to the
qualifications, functions or duties of a licensee. In order to fully implement the Board’s authority to
discipline a license that has been convicted of a crime substantially related to the qualifications,
functions, or duties of their profession, the Board must receive all information related to those criminal
convictions.

Specifically this regulation would:

e Require all pharmacist applicants for renewal on or after the effective date of this
regulation who has not previously submitted fingerprints to the FBI or for whom an
electronic record of the submission of the fingerprints does not exist with DOJ, to
complete a state and federal level criminal offender record information search
conducted through the DOJ before his or her license renewal date. The purpose of this
provision is to ensure the Board receives criminal background and subsequent
conviction information on pharmacists in order to protect the public from
unprofessional practitioners and fully implement the Board’s mandate (BPC Sections
4301, 4301.5) to enforce the unprofessional conduct statutes of Board licensing law.

e Provides that a revoked pharmacist license may not be reinstated until the applicant has
submitted fingerprints for a criminal records search conducted through DOJ. This
provision is in addition to any other conditions of reinstatement as determined by the
board. The purpose of this provision is to make certain that all licensees, irrespective of
licensure status, meets the fingerprinting requirements set forth in this regulation
before resuming practice with the public.

e Require a pharmacist applicant to pay the actual cost of compliance with the
fingerprinting requirement.

e Exempts from the requirements of this proposed regulation pharmacists actively serving
in the United States military. The purpose of this provision is to allow those licensees
not in active practice to only meet the requirement before returning to active practice
with the public.

e Requires licensees to retain for at least three years either a receipt showing that he or
she has electronically transmitted his or her fingerprint images to DOJ, or for those
licensees who did not use an electronic fingerprinting system, a receipt evidencing that
the licensees or registrants fingerprints were taken. The purpose of this provision is to



permit the pharmacist to demonstrate compliance with the fingerprinting requirement
in the event that fingerprint submissions are not processed correctly by DOJ.

e Require a pharmacist, as a condition of renewal, to disclose on the renewal form any
arrest or conviction information, as specified, since the licensee’s last renewal.

e Specifies that failure to comply will result in the application for renewal being

considered incomplete and that an inactive pharmacist license will be issued in lieu of
an active pharmacist license.

Factual Basis/Rationale

Business and Professions Code section 4005 generally authorizes the board to adopt rules and
regulations pertaining to the practice of pharmacy and the administration of Chapter 9, Division 2.

Business and Professions Code section 4300 authorizes the board to discipline a licensee as well as
refuse to issue a license to an applicant.

Business and Professions Code section 4301 authorizes the board to take action against a licensee for
unprofessional conduct as defined, including conviction of a crime substantially related to the
qualifications of a licensee (subdivision I)

BPC sections 4300, 4301 and 4311 allows the board to deny a license or a registration, or suspend or
revoke a license of registration for unprofessional conduct, including the conviction of a crime
substantially related to the qualifications, functions or duties of a licensee.

The Board regulates the practice of pharmacy and the movement of prescription-required drugs and
devices from the time the drugs leave the manufacturing site to the time a drug or device is dispensed to
the patient. To achieve this mission, the Board has 12 major licensing classifications with separate
requirements that must be satisfied prior to the issuance of a license, as well as an impressive
enforcement unit. The Board conducts its own inspections and investigations of licensees and
applicants.  This proposal is necessary to ensure that investigators receive current criminal history
information on pharmacist licensees.

The Board currently has over 37,813 licensed pharmacists and received 2276 pharmacist exam
applications in FY 2008/09. The board estimates that about 15,775 pharmacists do not have fingerprints
on file in DOJ’s electronic database.

Legislation was sponsored and in 1997, the California Legislature gave the Board and other entities
under the umbrella of the Department of Consumer Affairs the authority under BPC Section 144 to
require a DOJ and FBI criminal history background check on all applicants seeking registration and/or
licensure (SB 1346, Chapter 758, Statutes of 1997).

This proposed regulation requires those pharmacists for whom an electronic record does not exist in the
DOJ’s criminal offender record identification database, to complete a state and federal level criminal
offender record information search conducted through DOJ. This provision is necessary to ensure that
the Board is notified in a timely manner of arrests and criminal convictions. Live Scan fingerprinting did



not become widely available until 1999, and therefore, those applicants fingerprinted prior to 1999 were
most likely fingerprinted using rolled fingerprints on a hard card. These fingerprint records were not
entered into the DOJ electronic database. When a notice of arrest is received at DOJ on an individual
that is not in the electronic database, the file must be pulled manually and then entered into the
electronic database before the arrest is reported to the Board. As a result, without this regulation, some
arrests or convictions may not be timely or accurately reported to the board.

The board discussed this proposal during its October 2009 Board meeting during which it voted to
pursue adoption of this regulation. Further the board specified that the effective date of this regulation
would be six months after approval by the Office of Administrative Law.

Underlying Data

Enforcement and licensing statistics.

Business Impact

The board does not believe that this regulation will have a significant adverse economic impact on
businesses as it only affects pharmacists for whom an electronic record does not exist in the DOJ’s
criminal offender record identification database and those licensees that do not comply with the
proposed regulation.

Specific Technologies or Equipment

This regulation does not mandate the use of specific technologies or equipment.

Consideration of Alternatives

No reasonable alternative which was considered or that has otherwise been identified and brought to the
attention of the Board would be either more effective in carrying out the purpose for which the action is

proposed or would be as effective and less burdensome to affected private persons than the proposed
regulation.
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